In the United States Court of Federal Claims
No. 03-2835C

(Originally Filed Under Seal April 13, 2004)
(Reissued For Publication April 27, 2004)
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Robert S. Metzger, Washington, D.C., attorney of record for plaintiff, and Bryan
Arnold and Mary Ita Snyder, of counsd.

DavidA.Harrington, Department of Justice, Washington, D.C., withwhomwas
Assistant Attorney General Peter D. Keidler, for defendant. David M. Cohen,
Director, and Robert E. Kirschman, Jr., Assstant Director.

Mike Lonsberry, U.S. Department of the Army, of counsd.

OPINION and ORDER

Futey, Judge.

This post-award bid protest case isbefore the court onthe parties’ corresponding
cross-motions for judgment on the adminigtrative record, as well as plaintiff’s request for
a permanent injunction. Difficult questions pertaining to baancing the leve of deference
that should be afforded to military decisons with the enforcement of statutory and
regulatory procurement laws are addressed herein. Inthisregard, the parties haveraised
numerous persuasive and thought provoking argumentswhichcan be categorizedintothree
predominate sections. Firg, the parties dispute whether the contracting officer (CO)



adhered to pertinent Organizationd Conflict of Interest (OCI) regulations. Second, the
United States Department of the Army’s (Army) compliance with the requirements
goplicable to the invocation of the unusud and compelling urgency exception to the
Competition in Contracting Act (CICA) has been placed in question. Third, the parties
dispute whether plantiff has dearly and convincingly demonstrated its entitlement to the
extraordinary remedy of a permanent injunction.

Factual Background*

Throughout the opinion, repeated references are made to engineinlet barrier filter
(IBF) systems and so-cdled “A kits’ and “B kits’ whichcomprisethe bulk of the system.
The Army, defendant, has been on notice for severd years, and it is undisputed, that the
ingdlation of afilter syssem sgnificantly reduces damage caused by the ingestion of sand
and foreign particles. The Army hastwice sought to devel op asolution, but both attempts
proved unsuccessful.  In this context, the IBF is attached to the UH-60 Blackhawk
helicopter engine. The UH-60 helicopters to which the filter system will be attached are
primarily scheduled to head toward the harshdesert terraininirag. The helicopters being
replaced inthe combat theater were heavily damaged by the conditions. The“A kits’ and
“B kits” will work in tandem to counter the corrosve and deteriorating effects of sand
paticles. Each helicopter isfird fitted with an “A kit,” which serves a dua purpose: (1)
it isthe hardware to which the filter sysem is mounted, and (2) it permits monitoring of the
filter sygem. The “B kit” is the actua interchangegble filter. The filtration system,
therefore, requires both an “A kit” and a“B kit.”

Pursuant to a previoudy awarded contract, No. DAAH23-02-C-0006
(Blackhawk Production Contract), Sikorsky Aircraft Company (Sikorsky) isresponsible
for designing, developing and manufacturing the UH-60 Blackhawk helicopter. On July
23, 2003, under adifferent contract, Sikorsky was directed to conduct anenginefiltration
trade sudy. The trade study contemplated that Sikorsky would evaluate, in addition to
two concepts chosenat itsdiscretion, adesign concept devel oped by Aerospace Filtration
Sysems (AFS), adivison of Westar Corporation (Westar). In August 2003, however,
the trade study was suspended and Sikorsky was directed to immediately begin
incorporating the AFS design.

1 The facts of this case were discussed in detail in the court’s previous
opinion on defendant’s motion to dismiss. See Filtration Dev. Co., LLC v. United
States, 2004 WL 223988, at *1-2 (Fed. Cl. Feb. 3, 2004). The undisputed factua
assertions are repeated herein and supplemented where necessary to provide additiona
information pertinent to this opinion.
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The parties contest two factua aspects of the August 2003 decison. Fird, the
parties dispute whether Sikorsky was specificaly directed to use the AFSdesgn. Inthis
regard, while the December 2003 contract modificationdoes not expresdy acknowledge
such a requirement, two separate statements in the adminidrative record lead to an
opposite conclusion.? Second, the parties dispute how the suspension came about. Inthe
same statements referenced above, defendant contends that the decision to suspend the
trade study was the result of an Army directive requiring that the acquisition of IBFs be
expedited. As plaintiff correctly points out, however, the actud August 2003 directiveis
not included in the administrative record.

October 2003 proved to be an extremey important month in the context of this
procurement. On October 9, 2003, adirective was issued in which the Army concluded
that “ingtalation of BLACK HAWK main engine barrier filters was required for . . .
deployment not later than[March 2004] to ensure required readinessintheater.”® Further,
the CO attended several meetings with Utility Helicopters Project Management Office
(UHPMO) personnd and it was estimated that the number of aircraft scheduled for
deployment, and in turn, the number of IBF kits needed, was 240.4

The Army invoked the unusua and compelling urgency exceptionto full and open
competitionto procure the IBFs> 10 U.S.C. § 2304(c)(2); 48 C.F.R. §6.302-2(a)(2).
The Judtificationand Approva (J&A) executed on November 5, 2003, and approved on
November 10, 2003, provided that the United States Army Aviaion Missle Command
“propose[d] toacquire, utilizinganacquisitionmethod other thanfull and open competition,
240 IBF Desert Kits.”® The J&A adso noted, inter alia, that (1) the kits would
subgtantidly reduce engine deterioration, (2) Sikorsky was the only contractor that could
compl ete the assgnment within the requisite time frame, and (3) “[s]ince these operations
began, 400 engines have been removed/replaced at an approximate cost of $300
[million].”” In addition, the J&A provided that the IBF kits will be labeled “ Specia

2 Adminigrative Record (AR) Exhibit (Ex.) A 13; AREx.Oa 2.
3 Supplemental Administrative Record (SUP AR) at 0003.

4 AREX. A3

5 Id. Ex. C{4.
6 Id. Ex. C {3,
7 Id. Ex. C 15(d).



Mission Kits and . . . will be flown under an Airworthiness Release (AWR).”® The total
cost of the procurement was estimated at $40.8 million.

As these events occurred, antecedent and parallel events giving rise to plantiff's
OCI damwereadsotaking form. In May 2000, Westar was the recipient of an Omnibus
2000 contract (O2K). Under the contract’ s Statement of Work, Westar wasresponsible
for performing systems enginegring and technica direction (SETA) tasks® Westar's
contemplated responghilities under the O2K spedficdly induded “Propulsion
Sysems/Technology.”'° In addition, according to plaintiff, Westar has received four task
ordersunder the O2K inconnectionwiththe propuls onsystemfor the UH-60 Blackhawk
helicopter. Task Order 23 has drawn the mogt attention from the parties. Although the
particulars of Task Order 23 are laid out in detail in the administrative record, defendant
has conceded that the “scope of work under Task Order 23 includes ‘[p]ropulsion
systems support’ withrespect to ‘engine barrier filters” ! Defendant’s main objection to
both the O2K and the accompanying task ordersis not premised on the scope of work,
rather defendant arguesthat the documents do not show the work that was actualy tasked
or performed under the contract.*2

In a report dated May 16, 2003, Westar noted that it had “[p]repared for and
participated in meetings to generate Propulsion-related project ideas. Explored Westar
capabilitiesand problemareasinthe Army aircraft flet to plan future projects.”*® Plantiff
argues that what occurred next was a result of the above-mentioned work, whereas
defendant maintains that the proximity of the two events was pure coincidence. On May
27, 2003, AFS made a presentation to the Army concerning “Inlet Barrier Filter (IBF)
Systems for the H-60 Helicopter Main Engine Inlet.”*

8 Id. EX.C | 7.
o Id. Ex. S 1 2.0 (Generd Technica Requirements), 1 3.19 (Systems
Enginesring).

10 ld. Ex. S3.17.

Hu Compare Plaintiff’s Statement Of Facts 1 46 with Defendant’ s Counter-
Statement Of Facts ] 46.

2 Defendant’ s Counter-Statement Of Facts 41 38-40; see AR EX. Y.
13 SUP AR 0086.

14 | d. 0015-0033.



Returning to the fdl of 2003, the various COs' actions in response to OCI
concerns warrant attention. After the trade study was suspended in August 2003, a CO
for the O2K gpparently recognized the conflict and sought to implement precautionary
mesasures. The extent of the CO's actions are reflected in the adminisirative record
through two unsigned and unapproved mitigation plans> The CO for the IBF contract,
fallowing correspondence from plaintiff’s counsd, twice discussed the dlegations of an
OCI with Army personnd. The CO was informed that the Army had recognized the
conflict and that the appropriate measures were in place. On the basis of these
representations, the CO concluded that a sgnificant potential OCI did not exist.

On December 15, 2003, the Army executed acontract modificationto Sikorsky’s
Blackhawk Production Contract and procured, inter alia, 183 “A kits’ and 150 B kits.1®
The deliveries are scheduled to take place from March through July of 2004, with an
incentive for accelerated deliveries. As of the date of this opinion, severd developments
have transpired. The IBF kit design was findized and an airworthiness release certificate
wasissued.!” Inaddition, though it does not appear that the overal ddlivery schedulewill
be affected, the initid ddiveries have been pushed back approximately three weeks due
to unexpected engineering difficulties?®

Priorto the December 15, 2003, contract modificationbeing findized, plantiff had
met with Army offidas on severa occasions to express its interest in providing IBF
systems for the UH-60 Blackhawk helicopter. Despitetheinquiries, meetings, phonecalls,
and emalls, its efforts were to no avall. Pantiff filed suit in this court on December 18,
2003. The court immediately placed the matter on an expedited schedule. After the
parties completed their briefings, the court hed oral argument on defendant’s motion to
digmissfor falureto state adam uponwhichreief can be granted. Given the need for an
expeditious resolution of the matter, defendant filed the adminigtrative record on January
28,2004. On February 2, 2004, the court denied defendant’ smotion to dismissreasoning
that it could exercise jurisdiction over plantiff's alegations of procedural violations of
CICA aswell as OCI regulations. Defendant supplemented the adminidrative record on
February 24, 2004. The parties filed smultaneous cross-motions for judgment on the
adminigtrative record on February 26, 2004. The partiesfiled their responses on March

B Id. 0133-0140, 0142-0147.
16 AR Ex. K.
1 Transcript of Ora Argument (Tr.) at 38-39.

18 Id.



4, 2004, and their repliesonMarch 11, 2004. Thecourt held ord argument on March 31,
2004.

In the interim, on March 2, 2004, plaintiff filed an amended complaint. In its
prayer for rdief, plantiff, in pertinent part, asksthe court for: (1) declaratory judgment that
the procurement was in contravention of law and regulation; (2) permanent injunction
limiting the current procurement to only the minmum amount necessary to satisy the
current emergency Stuation; (3) permanent injunction directing defendant to procure any
amount over the minimum on a competitive bass; (4) permanent injunction preventing
defendant or Skorsky from awarding any subsequent contracts to either Westar or its
affiliates for atime period no shorter thanthe duration of Westar’ s current O2K; and (5)
permanent injunction precluding AFS from participating in the re-indtituted trade study.*°

Discusson

Mations for judgment on the adminigtrative record are treated inaccordance with
the rules governing mations for summary judgment. RCFC 56.1; see Nickerson v.
United States, 35 Fed. Cl. 581, 588 (1996), aff'd, 113 F.3d 1255 (Fed. Cir. 1997).
Summary judgment is gppropriate when there are no genuine issues of materid fact and
the moving party is entitled to judgment as amatter of lav. RCFC 56(c); Anderson v.
LibertyLobby, Inc., 477 U.S. 242, 247 (1986); Jay v. Sec’'y, DHHS, 998 F.2d 979,
982 (Fed. Cir. 1993). A fact ismaterid if it might Sgnificantly affect the outcome of the
suit under the governing law. Anderson, 477 U.S. at 248.

The party moving for summary judgment bears the initid burden of demongrating
the absence of any genuine issues of materid fact. Celotex Corp. v. Catrett, 477 U.S.
317, 325 (1986). If the moving party demonstrates an absence of a genuine issue of
materid fact, the burden then shifts to the non-moving party to show that a genuineissue
exigs. Sweats Fashions, Inc. v. Pannill Knitting Co., Inc., 833 F.2d 1560, 1563
(Fed. Cir. 1987). Alternatively, if the moving party can show there is an absence of
evidenceto support the non-moving party’ s case, thenthe burden shiftsto the non-moving
party to proffer such evidence. Celotex, 477 U.S. at 325. The court must resolve any
doubts about factual issues in favor of the party opposing summary judgment, Litton
Indus. Prods., Inc. v. Solid State Sys. Corp., 755 F.2d 158, 163 (Fed. Cir. 1985), to
whom the benefits of dl favorable inferences and presumptions run. H.F. Allen
Orchardsv. United States, 749 F.2d 1571, 1574 (Fed. Cir. 1984), cert. denied, 474
U.S. 818 (1985).

19 Amended Complaint (Amend. Compl.) at 17.
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Thefact that both parties have moved for summary judgment does not relieve the
court of its respongbility to determine the gppropriateness of summary disposition.
Prineville Sawmill Co., Inc. v. United States, 859 F.2d 905, 911 (Fed. Cir. 1988)
(cting Mingus Constructors, Inc. v. United States, 812 F.2d 1387, 1390 (Fed. Cir.
1987)). A cross-motionisaparty’s dam that it done is entitled to summary judgmen.
A Olympic Forwarder, Inc. v. United States, 33 Fed. Cl. 514, 518 (1995). It,
therefore, does not follow that if one motionisrejected, the other is necessarily supported.
Id. Rather, the court must evauate each party’ s motion on its own merit and resolve dl
reasonable inferences againgt the party whose motion is under condderation. 1d. (dting
Corman v. United States, 26 Cl. Ct. 1011, 1014 (1992)).

Congress amended the Tucker Act in 1996 by granting this court jurisdiction to
hear post-award bid protest actions. 28 U.S.C. § 1491(b)(4). The court reviews the
chdlenged agency decisions according to the standards set out in the Adminidtrative
Procedures Act (APA), 5 U.S.C. 8§ 706. Impreza Construzioni Geom. Domenico
Garufi v. United States, 238 F.3d 1324, 1332 (Fed. Cir. 2001) (citations omitted). In
paticular, the court must determine whether the agency’s actions were arbitrary,
capricious, an abuse of discretion or otherwise not in accordance with the lawv. 5U.S.C.
8 706(2)(A). A bid award may be set aside, therefore, “if ether: (1) the procurement
officid’s decison lacked a rationd bagis; or (2) the procurement procedure involved a
violation of regulation or procedure.” Impreza, 238 F.3d at 1332 (citations omitted).

In determining whether the agency has acted arbitrarily and capricioudy toward
plaintiff, the court must consider four factors. Keco Indus., Inc. v. United States, 203
Ct. Cl. 566, 574 (1974). Specifically, the court must determine whether: (1) there was
subjective bad faith on the part of the procuring officids; (2) therewasa reasonable bas's
for the procurement decision; (3) the procuring officids abused ther discretion; and (4)
pertinent statutes and regulations wereviolated. 1d.; seeadso Aero Corp., S.A.v. United
States, 38 Fed. Cl. 739, 749 (1997). Thereis, however, “no requirement or implication
.. . that each of the factors must be present in order to establish arbitrary and capricious
action by the government.” Prineville, 859 F.2d at 911. The court must dso “give due
regard to the interests of nationa defense and nationa security and the need for expeditious
resolution of the action.” 28 U.S.C. § 1491(b)(3).

When reviewing agency action, the APA requiresa*“thorough, probing, in-depth
review” to determine “whether the decision was based on a consderation of the relevant
factors and whether there has been a clear error of judgment.” Citizens to Preserve
Overton Park, Inc. v. United States, 401 U.S. 402, 415-16 (1971). In examining an
agency’s procurement action, the agency is given wide discretion in the application of
procurement regulaions. Bellevue Bus Serv., Inc. v. United States, 15 Cl. Ct. 131,
133 (1988); CACI Field Servs., Inc. v. United States, 13 Cl. Ct. 718, 725 (1987),
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aff’ d, 854 F.2d 464 (Fed. Cir. 1988). In this regard, the court cannot substitute its
judgment for that of the agency, evenif reasonable minds could reach differing conclusions.
CRC MarineServs,, Inc. v. United States, 41 Fed. Cl. 66, 83 (1998). Indeed, “[t]he
court should not subgtituteitsjudgment on such matters for that of the agency, but should
intervene only whenit is dearly determined that the agency’ s determinations wereirrationa
or unreasonable.” Baird Corp. v. United States, 1 Cl. Ct. 662, 664 (1983). Aslong
asarationa bagsis articulated, and relevant factors are consdered, the agency’ sactions
mus be upheld. Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419
U.S. 281, 285-86 (1974).

The “disgppointed bidder bears a ‘heavy burden’ of showing that the award
decison ‘had no rationa basis’” Impreza, 238 F.3d at 1333 (citing Saratoga Dev.
Corp. v. United States, 21 F.3d 445, 456 (D.C. Cir. 1994)). When a protestor is
asserting a violation of regulation or procedure, “the disgppointed bidder must show a
‘clear and prgjudicid violation of gpplicable statutes or regulations.”” 1d. (ating Kentron
Hawaii, Ltd. v. Warner, 480 F.2d 1166, 1169 (D.C. Cir. 1973); LatecoereInt’l, Inc.
v. United States Dep’t of Navy, 19 F.3d 1342, 1356 (11th Cir. 1994)). Moreover, “to
prevail inaprotest the protestor must show not only a significant error inthe procurement
process, but aso that the error prejudiced it.” Data Gen. Corp. v. Johnson, 78 F.3d
1556, 1562 (Fed. Cir. 1996). To establish prgudice, a protestor must demonstrate that
but for the dleged error, therewas a substantial chance it would have received the award.
Statistica, Inc. v. Christopher, 102 F.3d 1577, 1581 (Fed. Cir. 1996).

|. Organizationa Conflict of Interest

Pantiff advances a litany of arguments purporting to demonstrate violations of
OCI regulaions. PHaintiff maintains that the CO faled to adhere to procedura
requirements. Rlantiff asserts that the CO did not take any actionsto address the OCI
until after plaintiff’s counsd brought the issue to her atention. Paintiff contends that the
CO’ sdeterminationthat no significant potential OCI existed was unreasonable. Further,
plantff avers that the CO cannot abdicate her responshbilities under the Federa
Acquistion Regulaions (FAR) smply because government personnel represented that the
conflict had been addressed through the submisson of mitigation plans. In this regard,
plantiff maintains thet the mitigation plans were inadequate and that thereis no evidence
that the mitigationplans were executed. Building upon its argument that aggnificant OCI
exiged, plaintiff contends that the CO failed to obtain approva for amitigation plan from
the appropriate personndl.

Defendant asserts that the CO fully complied with her respongbilities under the

FAR. Defendant contends that the CO was only required to act before the time of
contract award, which she did. Defendant maintains that the CO properly consulted
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government personnd firgt in examining a possible conflict. Defendant also avers that
because the government personnel had implemented appropriate precautionary measures,
the CO’ s conclusionthat no sgnificant conflict of interest existed wasreasonable. Further,
defendant asserts that once the CO determined that no sgnificant OCI was present, no
further action was required on her part.

The respongihility for ascertaining whether anactua or potentia conflict of interest
exigs generdly rests with the CO. 48 C.F.R. § 9.504(a). The CO is instructed to
“[i]dentify and evauate potentid organizationd conflict of interest as early in the
acquisition process as possible . . . .” 1d. § 9.504(a)(1) (emphesis added). For
assstance in making this determination, the CO “should obtain the advice of counsd and
the assistance of appropriate technica specidists. . . .” 1d. 8 9.504(b); seedsoid. 8§
9.506(a) (explaining that the CO “firs should seek the information from within the
Government . . .”). The CO is not required to take additiond steps if there is a
determination that no sgnificant conflict exigts. 1d. 8 9.506(b); see dso id. § 9.504(d)
(“The [CO' 9| judgment need be formaly documented only when a substantive issue
concerning potentia [OCl s] exigts.”). If the CO determinesthat asignificant potential OCI
may be present, however, certain steps must be taken before a solicitation isissued. |d.
89.506(b). Amongst these steps, the CO must proffer a*recommended course of action
for avoiding, neutraizing, or mitigating the conflict” to the head of the contracting activity
or the chief of the contracting office. 1d. 8 9.506(b)(1); see dso id. 8 9.504(c). The
conflict must be resolved in the appropriate fashion prior to the contract being awarded.
Id. 88 9.506(d)(3), 9.504(a)(2); seedso LeBoeuf, Lamb, Greene& McCrae, LLP v.
Abraham, 347 F.3d 315, 321 (D.C. Cir. 2003). A CO's determination regarding
whether the acquisition involves asgnificant conflict will beoverturned only onashowing
of unreasonableness. Informatics Corp. v. United States, 40 Fed. Cl. 508, 513
(1998).

Theidentification of the OCI in this case did not occur “as early in the acquisition
process aspossible....” 48 C.F.R. § 9.504(a)(1). There was no recognition of any
conflict in May 2003 when the Army began its discussons with AFS, despite clear Sgns
that AFSwas adivision of Westar.® Likewise, in August 2003, noticeably lacking were
any conflict concerns when UHPM O suspended the trade study and directed Sikorsky to
“immediatdly begin design activity to incorporate the AFS filter system onto UH-60
aircraft.”?! Although defendant argues that the CO complied with her obligations because
she determined that a significant OCI did not exigt prior to the contract modification being
executed, defendant overlooksthat Sikorsky wasincorporating AFS sdesgnfromAugust

20 SUP AR 0015-0033.

21 AREX. A 3.



2003 until October 2003 without any properly approved OCI safeguards. Contrary to
defendant’ s assertions, suchan assessment concerning any possible sgnificant OCI would
not have been overly premature. The FAR expresdy contemplates that when andyzing
sgnificant potentia OCIs, the determinationoccur prior to a solicitation being issued. 48
C.F.R. § 9.506(b). Further, the multiple unsgned mitigation plans contained in the
adminidrative record do little to support defendant’ s positionthat the conflict was resolved
prior to contract award.

The CO’ sdeterminationthat aggnificant OCI did not exist is contradicted by the
record. The CO did properly contact other government personne to apprise her of the
gtuation. 48 C.F.R. 8 9.506(a). Those personnel informed her that they recognized the
potential for a conflict of interest?? Their conclusion was buttressed by Westar's
submission of at least two proposed mitigationplans. It is, therefore, safeto conclude that
al those involved recognized the significant conflict. The CO, however, exceeded her
authority by concluding that the appropriate safeguards were in place to eiminate the
conflict. According tothe FAR, that isnot adecision the CO isempowered to make. 48
C.F.R. §9.506(b). The authority to “[a]pprove, modify, or reject the [recommended
course of actionfor avoiding, neutrdizing, or mitigating the conflict]” restswiththe chief of
the contracting office. 1d. 8 9.506(b)-(d). Accordingly, the CO failed to abide by the
procedures st forth in § 9.506.

Faintiff dso maintainsthat Wedtar, through AFS, is precluded from providing the
IBF kits because Westar provides SETA services under itsO2K. Plantiff contends that
Westar possesses an unfar competitive advantage through its access to information not
avalable to other bidders, inparticular sourcesd ectioninformation. Further, plaintiff avers
aggnificant OCl exigsin light of Westar’ s vested interest in having AFS supply the IBF
kits. Paintiff dso assartsthat prgudice is presumed upon afinding of an actua OCI.

Defendant avers that there is no dgnificant OCI because Westar never actudly
performed any work under either the O2K or the task orders in connectionwiththe UH-
60 Blackhawk helicopter or itspropulsionsystem. Relying on the same line of reasoning,
defendant arguesthat anactual OCI did not arise. Defendant dso maintainsthat plaintiff’s
“unfair competitive advantage’” argument is based on nothing more than speculation and
borders on frivolous.

Given the“highly influentid and responsible position” of contractors performing
systems enginearing and technical direction, 48 C.F.R. § 9.505-1(b), the FAR contains
the following explicit prohibition:

22 SUP AR 0001.
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A contractor that provides systems engineering and technica directionfor
a system but does not have overdl contractua responsibility for its
development, its integration, assembly, and checkout, or its production
shall not (1) be awarded a contract to supply the system or any of its
magor components or (2) be a subcontractor or consultant to a supplier
of the system or any of its mgor components.

Id. §9.505-1(a) (emphasis added); see adso Vantage Assocs,, I nc. v. United States,
59 Fed. Cl. 1, 10 (2003). Defendant appears to concede that Westar contracted to
provide SETA servicesfor the UH-60 propulsion system, but devotes Sgnificant attention
to arguing that Westar did not perform any work pertaining to IBFs under the O2K.
Specificdly, defendant mantains that Task Order 23 only enumeratesthe work that could
have been performed and does not enumerate the work that was actualy performed.
Defendant aso submitsadeclarationthat provides that Westar “did not received [Sic] any
taskings under their O2K contract task ordersto provideany support, analyss, eva uation,
development, or any other effort in connection with Engine [IBFs| on the UH-60
Blackhawk aircraft.”? Defendant’s argument misses the point.

The FAR prohibits a SETA contractor, as ether a prime contractor or a
subcontractor, from supplying any of the sysem’s mgor components, without regard to
whether work was performed asto that particular component. 48 C.F.R. 89.508(a). The
FAR's prohibition is darified in the following illuminating example: “Company A agrees
to provide sysems enginearing and technicd direction for the Navy onthe powerplant for
a group of submarines. . . . Company A should not be allowed to supply any
power plant components.” 48 C.F.R. 89.508(a) (emphasis added). Westar agreed to
provide SETA sarvices concerning UH-60 propulsion systems under its O2K.2* For
example, Westar “[p]repared for and participated in meetings to generate Propulsion-
related project ideas. Explored Westar capabilitiesand problem areasinthe Army aircraft
fleet to plan future projects.””® Westar also “[p]rovided input on the rewrite of the
Airworthiness Impact Statement”?® and “[r]eviewed Standard Operating Procedures on

2 AREX.Y.

24 ld. Ex. S§3.17; 1d. Ex. V 13.2.2.
2 SUP AR 0086.

2 |d. at 0085.
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the new Airworthiness Impact Statement Document.”?”  Applying the reasoning of §
9.508(a), Westar or its dfiliates were categoricdly precluded from supplying any
propulsionsystem components. Simply put, Westar wasimproperly “inapositionto make
decisons favoring its own products or capabilities” 48 C.F.R. § 9.505-1(b). Through
its contractual obligation to provide SETA services and through AFS's contractud
obligations to provide IBFs, Westar asan entity occupied an impermissible dua role and
an actud OCI, therefore, arose. Matter of: Aetna Gov't Health Plans, Inc.,
B-254397.15, 95-2 CPD 1129, at 18, 1995 WL 449806, at * 11 (Comp. Gen. Jly 27,
1995) (explaning that the entity’ s “dud rol€f] placed it in an actud organizationd conflict

of interest because of the prospect that it would be unable to render impartid advice. .
7).

Faintiff is, therefore, entitled to benefit from the presumption of harm/prgudice.
Id. at 12 (ating NFK Eng'g, Inc. v. United States, 805 F.2d 372, 376 (Fed. Cir.
1986), Compliance Corp. v. United States, 22 Cl. Ct. 193 (1990), aff'd, 960 F.2d
157 (Fed. Cir. 1992)); see dso Matter of: DZS/Baker LLC, B-281224,99-1CPD
19, at 7, 1999 WL 46706, a *4 (Comp. Gen. Jan. 12, 1999) (“[W]e note that there is
a presumption of prejudice . . . where a conflict of interest, other than a de minmis or
inggnificant matter is not resolved.”). Although defendant maintains that the presumption
can be rebutted through the implementation of adequate safeguards, the argument loses its
persuasiveness given the court’ s conclusion concerning Westar’ smitigationplans. While
the court does not questionthe credibility or integrity of Westar to voluntarily comply with
the recommended precautionary measures, the court cannot alow an undgned and
unapproved mitigetionplantostand. Therefore, apresumption of harm to the procurement
process and prejudice accompanies Westar’ s dual role.

Severd of plantiff’ sremaining contentions deserve atention. Firg, plaintiff aleges
that an OCI exigts because of Westar’s vested interest in ensuring that AFS remains a
finanddly sound inditutionand because of the possibility that Westar obtained information
fromthe Army that was not available to other bidders. Plaintiff’ salegetions appear to be
congderations that would be encompassed within 48 C.F.R. § 9.505-1(a). These
concerns would be present in any indancewhereacontractor isproviding SETA services
and an dffiliate a the same time provides the underlying mgor componen.

2t Id. at 0091.

28 Decisions of the Comptroller General inprocurement casesarenot binding
onthis court, neverthel ess, the court may consider and adopt their reasoning inrecognition
of the Comptroller Generd’ sexpertise and role inthe resol ution of contested procurement
decisons. Computer Sciences Corp. v. United States, 51 Fed. Cl. 297, 308 n.14
(2002).
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Second, the court does not beieve that plantff has saisfied 48 C.F.R.
§9.505(b)(1)-(2). The United States Court of Appedls for the Federa Circuit (Federa
Circuit) has made clear that conflict violations must be established through “hard facts.”
CACI, Inc.-Fed. v. United States, 719 F.2d 1567, 1582 (Fed. Cir. 1983).%° Paintiff
has not provided any factual basis upon which to conclude that Westar possessed
“[p]roprietary information that was obtained from a Government officia without proper
authorization.” 48 C.F.R. 89.505(b)(1). Next, besdesstating that Westar had “ potential
accessto sourcesd ectioninformation,”° plaintiff has provided no “hard facts’ that Westar
possessed said materid. 48 C.F.R. § 9.505(b)(2). Accordingly, this argument fails.

II. Unusud and Compelling Urgency

Fantiff assertsthat defendant improperly invoked CICA’ s unusud and compelling
urgency exception. Plaintiff maintains that the actua reasons behind the exception’s
invocation were alack of advance planning and funding concerns. Plaintiff aversthat the
J& A does not adequately justify a sole source award to AFS. Further, plaintiff contends
that the J& A does not adequatdly address the harm to the government. Plaintiff also
questions the timing of the J&A. In addition, plaintiff asserts that defendant did not
“request [offers] from as many potentid sources as is practicable under the
circumstances.™!  Plaintiff maintains that defendant procured more than the “minimum
quantity needed to satisfy the immediate urgent requirement.”*? Plaintiff avers that the
invocation of the unusua and compd ling urgency exception must be temporaly limited to
the impending emergency period and that the current procurement in its entirety has
exceeded that time frame. Ladlly, plaintiff contends that defendant failed to conduct
market research.

Defendant asserts that plantiff conceded in its complaint that there is an urgent
need for the filters. Defendant nevertheless maintains that the current emergency was

29 Consigent with the court's holding concerning the presumption of
preudice, “hard facts’ are only required to “establish the existence of the [ OCI ], [but] not
the specific impact of that conflict.” Aetna, B-254397.15, 95-2 CPD 1129, at 18, 1995
WL 449806, at *12.

% Plaintiff FiltrationDevel opment Company’ sMotion For Judgment On The
Adminigrative Record (P.’sMot.) a 15.

8 Id. at 25 (quoting 10 U.S.C. § 2304(e)).

32 |d. (quoting Matter of: Signals& Sys., Inc., B-288107, 2001 CPD 1
168, at 12, 2001 WL 1150705, at *9 (Comp. Gen. Sept. 21, 2001)).
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caused by the harsh desert conditions encountered in Operation Iragi Freedom.
Defendant aso avers that the J&A was approved in a timely fashion. In addition,
defendant contends that the substance of the J& A adequately addresses the need for the
filters and the possible harm from any delay in procurement. Defendant al so asserts that
it was impracticable to seeks offers from other sources given the time constraints and
Skorsky’s qudifications. Defendant maintains that authorization for the procurement of
240 IBF kits is based on an estimate of the number of aircraft to be deployed inthe next
troop rotation and, therefore, does not exceed the minimum amount necessary to satisfy
the current emergency. Defendant dso maintainsthat thefull amount of funding for the IBF
kits has not yet become available due to satutory condraints.

CICA reqguires an agency to conduct its procurements through “full and open
compstition.” 10 U.S.C. § 2304(a)(1)(A). As with most rules, the mandate is not
absolute and is subject to severd exceptions. Mogt pertinent to the present controversy
is the unusud and compelling urgency exception. Id. 8 2304(c)(2). Specificdly, the
exception reads as follows:

The head of an agency may use procedures other than competitive
procedures only when . . . (2) the agency’s need for the property or
sarvices is of such an unusua and compelling urgency that the United
Stateswould be serioudy injured unlessthe agency ispermittedto limit the
number of sources from which it solicits bids or proposds.

Id.; 48 C.F.R. 8§ 6.302-2(a)(2). Noticeably, the provison only alows an agency the
option of “limtfing] the number of sources;” it does not permit the agency to smply
disregard competition. The preference for optimizing competition is further reiterated in
8§ 2304(e), which provides, in petinent part, that “[tlhe head of an agency using
procedures other than competitive procedures . . . by reason of the application of
subsection (¢)(2) . . . shdl request offersfromas many potentia sources asis practicable
under the circumstances.” 10 U.S.C. § 2304(e); 48 C.F.R. 88 6.301(d), 6.303-2(c)(2);
see also Aero Corp. v. Dep’t of the Navy, 540 F. Supp. 180, 207 (D.D.C. 1982). In
addition, invocationof the unusua and compeling urgency exceptionmay not be “judtified
on the basis of (1) a lack of advance planning by the requiring activity or (2) concerns
related to the amount of funds available (e.g., funds will expire) to the agency or activity
for the acquisition of suppliesor services.” 48 C.F.R. 86.301(c); 10 U.S.C. 8§2304(f)(5).

Severa inharent limitations as to scope and duration have adso been
acknowledged. The court has recognized that “the agency [must] take reasonable steps
to accurately determine its needs and describe them.” Filtration Dev. Co., LLC v.
United States, 2004 WL 223988, at *5 (Fed. Cl. Feb. 3, 2004) (quoting Matter of:
Signals & Sys., Inc., B-288107, 2001 CPD { 168, a 12, 2001 WL 1150705, at *9
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(Comp. Gen. Sept. 21, 2001)). The court dso emphasized that “the urgency judtification
cannot support the procurement of more than a minimum quantity needed to satisy the
immediate urgent requirement.” Id. In addition, the Comptroller Generd has held that
invocation of the exception “should not continue for morethanaminimum time” Matter
of: Tri-Ex Tower Corp., B-239628, 90-2 CPD 1221, at 5, 1990 WL 278490, at *4
(Comp. Gen. Sept. 17, 1990).

At the outset, plantiff indicates in its reply brief that “[n]ever has [plaintiff]
questioned that the Army hasa need to equip the UH-60 aircraft in Irag with IBF kits.”*
This concession echoes the representationsin plaintiff’s amended complaint: “[plaintiff]
recognizes that the Army has an urgent need to acquire IBF devices as a result of
operaions in lrag . . . .”** While plaintiff pays lip service to its concession, plaintiff
neverthdess chalenges substantive aspects of the J& A and, in turn, the invocation of the
unusud and compelling urgency exception. Plaintiff, however, may not have it bothways.
The Federal Circuit hasheldthat “pleadingsare judicia admissons and a party may invoke
the language of the opponent’ spleadingto render the facts contained therein indisputable.”
E.C. McAfee A/C Bristol Metal 1 ndus. of Canada, Ltd. v. United States, 832 F.2d
152, 154 n.* (Fed. Cir. 1987). The proposition that the judtification behind theinvocation
of the unusua and compdlling urgency exceptionis “the urgent need to acquire IBF devices
asaresult of operationsin Irag” isindisputable and plaintiff is precluded from now raisng
any arguments to the contrary.

Asuming arguendo that plantiff’s concession somehow does not extend to
arguments concerning“lack of advance planning” and “funding concerns,” the court rejects
those arguments on the merits. Plantiff maintains thet the Army has been aware of the
detrimentd effects of sand for over a decade. The Army, contrary to plaintiff's
suggestions, did take actions to implement a solution.  1n 1991 and 1995, the Army
attempted to develop afilter system, but both attempts were deemed failures® Further,
the Army had indituted a trade study in July 2003 to develop an acceptable solution.
Accordingly, the Army reasonably sought to address the problem, abet unsuccessully,
and the court refuses to equate unsuccessful attempts to address a problem as a“lack of
advance planning.”

B Plaintiff Filtration Development Company’ s Reply Brief In Support Of Its
Motion For Judgment On The Administrative Record (F.’s Reply) at 1.

3 Amend. Compl. 3; seedso Tr. at 15-16.
B AREX.ET1.1().
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In addition, “funding concerns,” as contemplated by the FAR, did not drive the
invocation of the exception. The J&A dates that the Army expended $300 million to
remove and replace approximately 400 engines*® TheArmy’ sOctober 9, 2003, directive
aso sought to equip dl UH-60 Blackhawk helicopters with the IBF kits beginning in
March 2004. That same directive provided that this course of action was necessary to
“ensure required readinessin theater.”®” The court would be required to Smply disregard
thisevidenceto hold that the Army’ sdecisonto procure the IBF kitswithout full and open
competition was based on “funding concerns.” The court declinesto do so.

Pantiff argues moreforcefully that the Army failedto* request offersfromas many
potential sources as is practicable under the circumstances.” 10 U.S.C. § 2304(e).
Defendant countersthat the urgent time congtraints coupled with Sikorsky’ s qudlifications
made it impracticable to seek offers from other sources. Stated another way, defendant
avers tha its conduson that Sikorsky was the only source capable of mesting its
requirements was reasonable. Defendant maintains that it only selected Sikorsky and, in
turn, Sikorsky independently selected AFS. Plaintiff, on the other hand, asserts that the
Army should not be permitted to hide behind its prime contractor.

Whilethe contract modificationdid not specificdly direct Sikorsky to utilizeAFS's
design, the adminidrative record in two separate instances provides that Sikorsky was
directed to incorporate AFS's design in August 2003.3 The fact that the contract
modificationdid not expresdy reference AFSinDecember 2003, after Sikorsky had spent
at least three months incorporating the AFS design, doeslittle to dispel the notion thet the
Army sdected AFSasthe IBF kit provider in August 2003. Defendant’ smere subjective
satisfaction, however, with either Skorsky’s or AFS sperformance or cagpabilitieswould
not judtify an abandonment of CICA’ s mandatefor full and open competition. Matter of:
TeQcom, Inc., B-224664, 86-2 CPD 1700, at 5, 1986 WL 64514, a *4 (Comp. Gen.
Dec. 22, 1986). Rather, theinquiry in this context is dightly more stringent and focuses
onwhether the Army’ s conclusion that only Sikorsky or AFS could performthe required
work within the abbreviated time period was reasonable.

% The court also finds that this monetary justification is sufficient in and of
itsdlf to judtify the invocation of the exception and to demonstrate harmto the government.
48 C.F.R. § 6.302-2(a)(2) (“delay in award of a contract would result in seriousinjury,
financial or otherwise, to the Government.” (emphasis added)); seedso id. § 6.303-

2(a8)(9)(iii).
3 SUP AR 0003.
38 AREX.AY3 ld Ex.Oat 2
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Pantiff does not contest Sikorsky’ s quaifications* and the court turns to the
Army’'s assessment of AFS's qudifications. Defendant attempts to demonstrate the
reasonableness of the Army’ s determination by arguing that on December 15, 2003, the
date of Sikorsky’ s contract modification, AFS and plaintiff werenot onequal footing. As
was discussed above, defendant’s reliance on the contract modification date is again
misplaced. The decison concerning whether requesting offers from other sources was
practicable, aswell as whether competitive dternatives were feasible, should have been
made in August 2003.%° At this point, severd observations are warranted. While it is
knownthat a trade study was partially completed, the number of participantsinthat trade
study, or any other particularsfor that matter, remain amystery. Plaintiff so advancesa
colorable dam that if the Army had approached the procurement with the mind-set of
achieving limited competition it would have been able to meet the Army’s requirements.
Defendant, on the other hand, directsthe court’ sattentionto portions of the adminigtretive
record whichcharacterize plaintiff’ sdesgnas. (1) “very conceptuad (hand sketches) with
no real supporting information such as aircraft measurements, models, etc.”* and (2)
“lack[ing] suffident informationand detail in areas[making] feasihility difficult to assess.”#2
After careful consideration of theparties’ contentions, the court findsthat giventhe ultimate
dispostion in this case it need not conclusively decide thisissue.

Onthe other hand, the court can conclude that the Army has “[taken] reasonable
steps to accurately determine its needs and describe them.” Filtration, 2004 WL
223988, at *5 (quoting Matter of: Signals& Sys., Inc., B-288107, 2001 CPD { 168,
at 12, 2001 WL 1150705, at *9). On October 9, 2003, the Army determined that the
filterswereto be ingtdled on the hdlicopters prior to their deployment to Irag beginningin
March 2004 “to ensure required readiness in theater.”*®  Although the Army initialy
edtimated that its needs would be satisfied through the procurement of 132 filters, in a
series of meetings in October 2003, the Army subsequently revised itsestimateto 240.4
Because each unit has a certain number of UH-60 helicopters assigned to it, the Army

® Pl.’s Reply Brief at 10.

40 See AREX. A 13; seedsoid. Ex. O a 2.
4l Id. Ex. A 14.

2 |d.Ex.C19(b).

4 |d. Ex. C110(a); SUP AR 0003.

4 AREX.ATY.
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arrived at the 240 figure by examining the number of units being deployed to Irag.*
Government officdasarepresumed to act ingood faith, Am-Pro Protective Agency, Inc.
v. United States, 281 F.3d 1234, 1239 (Fed. Cir. 2002), and the Army was undoubtedly
in the best position to make that assessment. The court, therefore, will not second-guess
the Army’s estimate. North Dakota v. United States, 495 U.S. 423, 443 (1990);
Orloff v. Willoughby, 345 U.S. 83, 93 (1953); Vogev. United States, 844 F.2d 776,
779 (Fed. Cir. 1988).

A subtle distinction, however, must be drawn between the Army’ s overdl needs
and the needs necessary to satisfy the current emergency. Although someleeway must be
factored into the equation, the Army’s December 15, 2003, procurement must reflect its
immediate emergency need and must be tempordly limited. Filtration, 2004 WL
223988, at *5; Tri-Ex, B-239628, 90-2 CPD { 221, at 5, 1990 WL 278490, at *4.
Defendant has alocated funding for 80 “A kits’ and 80 “B kits,” but defendant seeksto
have the procurement ultimately yidd 183 “A kits’ and 150 “B kits."*® While plaintiff
maintains that the former quantity represents defendant’ s true needs,*’ defendant was
gtatutorily prohibited from obligating anamount equivaent tothe contract price. 10U.S.C.
§ 2326(b) (stting a calling on the percentage of the contract price that can initidly be
obligated under an undefinitized contract). Defendant certainly cannot be faulted in this
repect. The delivery schedule for the 183 A kits’ and 150 “B kits,” without accounting
for minimd delays, extends from late March 2004 until July 2004. 1t does not appear,
however, that funding has been allocated in excess of that necessary to procure the 183
“A kits’ and 150 “B kits,” and consequently, thereisno time frame inwhichthose unitsare
to bedelivered. Unlikethe current obligation of fundswhich must comply with 10 U.S.C.
§ 2326, there is no indication as to when the additiond funds will be forthcoming.
Smilaly, addivery schedule has not beenimplemented. Inlight of these uncertainties, the
court isunwilling to condone an indefinite extension of the unusua and compeling urgency”
exception.  Such an endorsement would be inconsistent with the exception’s overt and
inherent limitations. The court, therefore, holds that the Army through its actions has
revedled that its current emergency Stuation encompasses only 183 “A kits” and 150 “B
kits.”

[11. Permanent Injunction

45 Tr. at 47.
46 AR Ex. K.
47 Tr. at 21, 29.
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To obtain injunctive rdief, plaintiff must succeed onthe meritsand prove that: (1)
it will suffer irreparable harm if the injunctionis not awarded; (2) granting relief servesthe
public interest; and (3) the harm it will suffer outweighs the harm to the government and
third parties. Computer Science Corp. v. United States, 51 Fed. Cl. 297, 323 (2002);
United Int’| Investigative Servs,, Inc. v. United States, 41 Fed. Cl. 312, 323 (1998)
(citing FMC Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir. 1993)); ATA Def.
Indus., Inc. v. United States, 38 Fed. Cl. 489, 505 n.10 (1997) (explaining that the
factors for a permanent injunction are essentialy “the same as those considered for a
preiminary injunction”). Injunctive relief is an extraordinary remedy and plaintiff must
demondirate its entitlement to such relief by clear and convincing evidence. CACI, 719
F.2d at 1581 (noting that the court should only interfere with the procurement processin
“extremdy limited circumstances’); Cincom Sys., Inc. v. United States, 37 Fed. Cl.
266, 268 (1997). No one factor is dispositive, however, aweakness in one factor may
be overcome on baance by the strength of others. FMC Corp., 3 F.3d at 427.

Faintiff’ s request for injunctive relief fallsinto two categories. Thefirst category
of injunctive rdief deds withenjoining the procurement of any IBF kits above the number
for which funding is currently available, and directing that the procurement of any IBF kits
over that number be conducted on a compstitive basis. The second category involves
future events and procurements. In particular, plaintiff seeks an injunction preventing
Westar or any of its afiliates from being awarded a filter contract as long as Westar is
providing SETA services, and an injunction prohibiting AFS from participating in the re-
indtituted trade study.

A. Actud Success on the Merits

Paintiff has demonstrated actud success on the merits. Thereis no need in this
subsection to expand on the parties arguments as they merely offer an abbreviated
synopdis of their substantive contentions. Defendant, in its procurement of IBF kits, did
not adhereto OCI requirements. The CO improperly usurped the authority granted to the
chief of the contracting office. Lacking his approva or his signature, the proposed
mitigationplans cannot be givenbinding effect. An actual OCI existsbecause of Westar’s
O2K work. Moreover, defendant has exceeded the permissible bounds of the unusua
and compelling urgency exception. As evidenced inthe J& A, the Army may indeed have
concluded that itsoverdl needs encompassed 240 IBF kits. The Army’ s true emergency
needs are discerned from within the procurement; the most recent delivery schedule
extends only until July 2004 and the most recent alocation of fundsonly contemplatesthe
procurement of 183 “A kits’ and 150“B kits” Accordingly, the resolution of this factor
weighsin plantiff’sfavor.
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B. lrreparable Harm

Pantiff asserts that it has demonstrated irreparable harm because it was not
permitted to compete for the IBF kits. Plaintiff dso maintains that it was deprived of lost
profits. Further, plaintiff contends that its irreparable harm will be compounded because
this procurement will provide AFS with an advantage in the procurement for the fully
qudified IBF kits. Plaintiff so aversthat Westar continues to occupy ahighly influentid

position.

Defendant asserts that plaintiff will not be irreparably harmed because the current
procurement is only atemporary solution. Defendant maintains thet the IBF kitsingaled
under anairworthiness release will be removed after the completion of military operations
and that the engines will be returned to ther origind configuration. Defendant also
contendsthat plaintiff will be able to participateinthe re-ingtituted trade study and will have
an opportunity to compete for the fully qudified IBF system.

The court has hdd that the opportunity to compete for a contract and to secure
any resulting profits generdly has been recognized to condtitute sgnificant harm. United
Int’'l, 41 Fed. Cl. at 323. Thiscourt hasaso given credenceto an argument based onthe
awardee gaining a competitive advantage in a future procurement. ATA, 38 Fed. Cl. at
505 (congdering any advantage the awardee of the current contract would have in future
upgrade procurements). Although the concern that AFS would derive a competitive
advantage is dightly mitigated by the fact that the current procurement is temporary in
nature and only requires an airworthiness certification, defendant has aready
acknowledged that the two companiesare no longer onequa footing. The second factor,
therefore, likewisetiltsin plaintiff’ s favor.*®

C. Bdance of Harm & Public Interest

The public interest factor, not surprisingly, was the most heavily contested by the
parties. Pantiff asserts that the public has an interest in ensuring that government
procurements are conducted in an open and fair fashion. Paintiff dso mantains thet the
public has aninterest in“minimizing the costs of federal procurements.”*® Further, plaintiff

8 At oral argument, it was brought to the court’s atention that plaintiff was
only interested in providing “B kits” 1d. at 43. Although the court sought clarification on
this point, plaintiff’s counsd could only assure the court of his “underst{anding]” that
plaintiff would provide both the “ A kits’ and the“B kits” 1d. at 53.

49 Paintiff Filtration Development Company’ s Opposition To Defendant’s
(continued...)
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aversthat defendant’ s nationa security and nationd defense arguments should properly be
characterized as concerns about maintenanceand repair codts. In the aternative, plaintiff
thenespousesa“diding scale’ nationd defense argument. Plaintiff arguesthat any nationa
defense concerns are eviscerated after thefirst 80 “A kits” and 80 “B kits’ are ddivered.
Pantiff aso assertsthat, inthe event the court refuses to enjoin any portion of the current
procurement, nationa defense concerns would not affect future IBF kit acquisitions.

Defendant maintains that the procurement was conductedfairly and inaccordance
withstatutory and regulatory provisions. Defendant also aversthat the cost of competition
aswell as the cost associated with any delay would dramaticdly increase the cost of the
procurement. Lastly, but most importantly, defendant contends that an injunction would
have an adverse impact on nationa defense.  In particular, defendant avers that an
injunctionwould result indelay and disruptionas wel as compromise military performance
and readiness.

The Tucker Act ingtructs the court to “ give due regard to the interests of nationd
defense and national security” when considering bid protests. 28 U.S.C. § 1491(b)(3).
The court proceeds well awarethat it “ must give serious considerationto nationa defense
concerns and arguably should err on the side of caution when such vitd interests are at
stake, [but that] dlegations invalving nationd security must be evauated with the same
andyticd rigor as other dlegations of potentia harm to parties or to the public.” ATA, 38
Fed. Cl. at 506.

The record contains evidence that the driving force behind the procurement was
both nationa defense needs and financid concerns. In the brief period since operations
inlrag began, the Army has expended approximately $300 millionto remove and replace
400 engines.® In aletter to plaintiff dated November 13, 2003, the Army indicated that
it “isno longer able to keep up withthe demand” of providing replacement engines® That
letter so explained that “[t]he lack of replacement enginesthreetens availability of aircraft
to support current overseas operations,”®? Although the court would hesitateto hingeits
decisonentirely onaletter to plaintiff’s counsd, it does not encounter this concerntoday.
In the October 9, 2003, directive, the Army concluded ingtdlation of IBF kits “was

49(...continued)
Cross-Motion For Judgment On The Adminidrative Record at 16 (citing Vanguard Sec.
Inc. v. United States, 20 Cl. Ct. 90, 113 (1990)).

0 AREX. C15(d).
5. |d.Ex.Oal
2 |,
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required for . . . deployment not later than [March 2004] to ensure required readiness
in theater.”>® Further, the J& A provided tha the IBF kits were necessary to “meet the
urgent need for kitsto support the war effort . . . .”>* The court finds no appropriate or
legitimate bass to chdlenge these conclusons. North Dakota, 495 U.S. at 443 (*When
the Court is confronted withquestions rdaingto. . . military operations, we properly defer
to the judgment of those who must lead our Armed Forcesin battle.”); Orloff, 345 U.S.
a 93 (“[Judges are not given the task of running the Army.”); Voge, 844 F.2d at 779
(“Judicid deference mudt be * atitsapogee’ inmatters pertaining to the military and nationa
defense.”).

The recognition that the IBF kits are necessary to ensure combat readiness does
not stem solely fromdefendant’ s correspondence, an Army directive, and the J&A. Prior
to this suit being filed, plantiff acknowledged that “[a]gde from the obvious advantages,
it would seem also prudent for the the [sic] Government to evaluate severd dterndive
solutions (suchas FDC'’ sdesign), consideringthe fact that the overall designiscritical
toflight performance, mission safety/reliability, maintainability, and costs.”> Inthis
regard, it appears disngenuous for plantiff to argue that the IBF kits are necessary to
“flight performance’ and “missonsafety/rdiability” whenit seeks to provide them, but that
these concerns suddenly disappear when the Army seeks to acquire them.

Fantiff attempts to andogize its Stuation to cases which plantiff asserts lacked
“‘true’ nationa security considerations.”*® Plaintiff’ s argument, however, is unconvincing.
Faintiff’ scharacterizationof those cases aslacking”‘ true’ nationd security considerations’
undergtatesthe reasoning in those cases. Noticeably absent fromIrvin and I nformatics
was any andyss whatsoever regarding nationd defense. Irvin Indus. Canada, Ltd. v.
United States Air Force, 924 F.2d 1068 (D.C. Cir. 1990) (enjoining a contract for
parachuterip cord releases without any analys's as to nationa security or nationa defense
consderations); I nformatics Corp. v. United States, 40 Fed. Cl. 508 (1998) (andyzing
the public interest factor soldy on minimizing the cost to government and without reference
to either nationa security or nationd defense). And, theplaintiff inScopusonly “generdly”
argued that the M 17 tank periscopes were a“critica defense item” without any argument
that “ setting asi de the contract would jeopardize any nationa defense” Scopus Optical
Indus. v. Stone, 1990 WL 95518, a *6 (D.D.C. 1990). In addition, none of the

s SUP AR 0003 (emphasis added).
% AREx. C{9(b) (emphasis added).
s SUP AR 0034 (emphasis added).
5 Pl.’sMot. at 38.
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plantffs in Informatics, Irvin, or Scopus argued that the items procured would
immediately be deployed to or used inanactua conflict/hodtility area. 1t isnowonder then
that the courts in those cases did not hesitate to invaidate or enjoin the procurements.

On the other hand, plantiff fails to provide a substantive basis on which to
diginguishbid protest decisions where genuine nationd defense cong derations have been
rased. In CSE, this court refused to issue an injunction where the Army argued that
upgrading two firing ranges in Missouri was criticd to training soldiers under modern
standards. CSE Constr. Co., Inc. v. United States, 58 Fed. Cl. 230, 263 (2003).
Similarly, in Al Ghanim, this court refused to issue an injunction for housing quarters
which were to be constructed in Kuwait in support of Operation Iragi Freedom. Al
Ghanim Combined Group Co. Gen Trad. & Cont. W.L.L.v. United States, 56 Fed.
Cl. 502, 521-22 (2003). In Gentex, this court refused to grant an injunction preventing
the procurement of aircrew masks which would protect against chemica or biologica
warfare. Gentex Corp. v. United States, 58 Fed. Cl. 634, 655-56 (2003). Likewise,
in Cincom, the court declined to issue an injunction preventing the United States
Depatment of Defense (DOD) from procuring software for reparables management at
DOD maintenancedepots. Cincom, 37 Fed. Cl. at 269. Specificaly, the court reasoned,
taking nationa defense interests into account, that the software would help ensure that the
armedforceswill havethe capability to efficiently maintain weapons and equipment ingood
working order. 1d.

The case before the court likewise raises national defense consderations which
lead to the same conclusion. At this juncture, it isimportant to keep in mind that plaintiff
mugt show its entitlement to the extraordinary remedy of injunctive relief by clear and
convincing evidence. CACI, 719 F.2d at 1581; Cincom, 37 Fed. Cl. at 268. Putting
asde both the Army directive aswdl asthe J& A, and assuming that an overlap between
monetary and nationa defense concerns exigts, the court cannot smply disregard the
nationd defense implications. The UH-60 Blackhawk helicopter serves many purposes
in supporting the military’s operationsin Irag. Itisthe primary helicopter employed for
trangporting troops, and it is aso used to evacuate injured personnd aswell as transport
supplies® Itisundisputed that the harsh desart conditionsin that region caused significant
damage to itsenginesand engine components. Asaresult, alarge number of engineshave
been replaced at anenormous cost. Due to the sheer volume of replacements, the Army
is unable to keep up with the demand.

The obvious and unavoidable conclusion which follows from these factsisthat a
falure to immediatdly meet the demand would jeopardize the helicopters availability to

57 Tr. at 44.
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provide critica support to Army operations. The Army should not be placed in a
compromising position that would require it to operate the helicopters with deteriorated

and corroded replacement engines that have been subjected to the abusive wear and tear

of desertterrain. The Army is unquestionably entitled to the means to operate its combat

zone helicoptersat peek performance levels. Upon reviewing the arguments that plaintiff

proffers to support its position againg this backdrop, and “giv[ing] due regard to the

interests of nationa defense,” the court holds that this factor weighs heavily in defendant’s
favor; so much o, it conclusively tiltsthe scale againg granting permanent injunctive relief
for the 183 “A kits” and 150 “B kits’ for whichfunding hasbeendlocated and a delivery
schedule has been set.

The court, however, reaches a contrary conclusion with respect to any kitsin
excess of 183 “A kits’ and 150 “B kits.” From the record, it is unascertainable whether
and when funding for the additiona kits will be available and when the kits would be
delivered. Defendant represented at oral argument that the cost of procuring 183 “A kits’
and 150 “B kits’ has decreased to approximately $30 million.® It is, therefore, possible
that 240 IBF kits could be procured under the origind $40.8 million alocation of funds.
On the other hand, defendant has admitted that no delivery schedule is in place beyond
July 2004.%° In addition, thereisno indication that Sikorsky’ s contract with the Army has
been dtered to reflect the production and delivery of additional 1BF kits.

Defendant should not be permitted to extend the current emergency indefinitely.
More than hdf a year has passed snce Skorsky was directed to incorporate AFS's
design. Itisunclear if any additional steps, besides representations that a trade study for
fully qudified IBF kits will be conducted, have been taken to promote competition. The
court will takethe opportunity to endorse, and ensure compliance withthe propositionthat
“[clontracting officds mugt act afirmatively to obtain and safeguard competition; they
cannot take a passive approach and remain inanoncompetitive positionwhere they could
reasonably take steps to enhance competition.” Matter of: Signals & Sys., Inc., B-
288107, 2001 CPD 1168, at 12, 2001 WL 1150705, at *11. The Army has had since
May 2003, when discussions with AFS firg took place, and will have until a least July
2004, the time period in which the 183 “A kits’ and 150 “B kits” will be produced and
ddivered, to enhance competition for additiona IBF kits. The court holds that nationa
defense congderaions in this case cannot judtify anindefinite extens on of the unusua and
compeling urgency exception and, therefore, enjoins the Army from procuring under the
current J& A any quantity in excess of the 183 “A kits” and 150 “B kits.”

58 Id. at 37.
59 Id. at 40.
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Ladly, the court declines to enter a permanent injunction precluding AFS from
future competitionfor engine filters. Defendant arguesthat the court’ sreview inbid protest
cases is limited to gpplying the APA standard of review to the administrative record.
Defendant, however, overlooks the fact that the basis for the futureinjunctionwould be a
finding that the current procurement created an OCI on a future acquidition. The FAR
expresdy contemplates suchreview and indicatesthat “ someredtrictions onfuture activities
of the contractor may be required.” 48 C.F.R. § 9.502(c). Nevertheless, thisis not the
only provisoninthe FAR which guides the resolution of the issue. The FAR providesthe
falowing indruction: “[€]ach individud contracting Stuation should be examined on the
basis of itsparticular factsand the nature of the proposed contract.” 1d. 8 9.505. Further,
the FAR permits the CO, after finding that it isin the best interest of the United States to
do so, to award the contract despite the OCI upon obtaining awaiver fromthe head of the
agency or a desgnee. 1d. 88 9.503, 9.504(e). Given that the court can envison a
Stuationwhere suchan option could be exercised, a permanent injunction excluding AFS
from the re-indtituted trade study and from future competition is inappropriate.

Conclusion

For the above-gtated reasons, plaintiff has shown that the Army violated OCI
regulations and exceeded the permissible bounds of 10 U.S.C. § 2304(c)(2). Inlight of
plantiff’ sburden of demongrating itsentitlement to the extraordinary remedy of permanent
injunctive relief by clear and convincng evidence, and after “giv[ing] due regard to the
interests of nationa defense and nationa security” asrequired by 28 U.S.C. § 1491(b)(3),
the following is hereby ordered:

1) Defendant is entitled to procure 183 “A kits’ and 150 “B kits” under its current
invocetion of the unusua and compelling urgency exception;

2) Any procurement in excess of 183 “A kits’ and 150 “B kits’ must be conducted
onacompsitive bas's unlessanindependent judtificationfor invoking an exception
to full and open competition is provided;

3) AFSwill not be enjoined from participating inthe re-ingtituted trade study or from
participating in future competition.

The parties crosssmotions for judgment on the adminidrative record are

GRANTED to the extent stated above, and otherwise DENIED. The Clerk of the Court
is hereby directed to enter judgment in accordance with this opinion.
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The partiesshdl natify the court by Monday, April 26, 2004, of any portionof the
opinioncontaining proprietary information, nationa defense or nationa security concerns,
or cdlassfied information, that should beredacted prior to publication. The partiesshdl dso
file with the court any proposed entitlement to costs by said date.

IT 1SSO ORDERED.

BOHDAN A. FUTEY
Judge
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